NON-IMPLEMENTATION OF EUROPEAN COURT OF HUMAN RIGHTS
JUDGEMENTS IN TURKEY

1-EXECUTIVE SUMMARY:

Turkey has been a party to the European Convention on Human Rights (ECHR) since 1954 and is
obliged to implement the judgments of the European Court of Human Rights (ECHR). However,
non-implementation of ECHR judgments results in serious human rights violations in Turkey and
undermines the country's credibility in fulfilling its international obligations. This report addresses
the problem of non-implementation of ECHR judgments in Turkey and proposes solutions.

2-) BACKGROUND AND FRAMEWORK:

It is observed that the number of applications against Turkey has continuously increased,
especially since July 15, 2016. According to the 2023 Statistical Reports of the European Court of
Human Rights, Turkey ranks first among the countries against which applications are filed. !

In its judgments against Turkey, the ECHR has found violations in particular of freedom of
expression, the right to a fair trial, the right to property and the prohibition of ill-treatment.
However, a significant number of these judgments are not implemented by Turkey. Especially in
politically sensitive cases, non-implementation of ECHR judgments is a common problem.

In some judgments, statements by the President of the Republic, the Minister of Justice and the
Presidents of the Supreme Court that the judgments will not be implemented encourage a culture
of impunity and contradict the fact that ECHR judgments are mandatory court decisions. >

3-) REGULATIONS ON THE IMPLEMENTATION OF THE JUDGMENTS OF
THE COURT:

The contracting parties have no discretion in the implementation of the judgments of the European
Court of Human Rights. The binding nature of the judgments is guaranteed by both national and
international regulations.

3.1-)NATIONAL REGULATIONS:

Pursuant to Article 90/5 of the Constitution, "International treaties duly put into force have the
force of law. (Additional sentence: 7/5/2004- 5170/7 Art.) In case of disputes arising from the fact
that international treaties on fundamental rights and freedoms duly put into force and laws contain
different provisions on the same subject, the provisions of the international treaty shall prevail."
According to Article 311/1-f of the Criminal Procedure Law No. 5271 titled "Renewal of the trial
in favor of the convicted person", "It has been determined by the finalized decision of the European
Court of Human Rights that the criminal sentence was imposed in violation of the




Convention for the Protection of Human Rights and Fundamental Freedoms or its annexed
protocols and that the sentence was based on this violation, or that the application made to the
European Court of Human Rights against the criminal sentence was dismissed as a result of a
friendly settlement or unilateral declaration. In this case, the renewal of the trial may be requested
within one year from the date of the finalization of the decision of the European Court of Human
Rights."

3.2-)INTERNATIONAL REGULATIONS

According to Article 46 of the European Convention on Human Rights entitled "Binding effect and
enforcement of judgments"

The High Contracting Parties undertake to abide by the final judgments of the Court in cases to
which they are parties.

The final judgment of the Court shall be sent to the Committee of Ministers, which shall supervise
its execution.

If the Committee of Ministers considers that the supervision of the execution of a final judgment
is hindered by a difficulty arising from the interpretation of that judgment, it may apply to the
Court for a ruling on that interpretation. The decision to apply to the Court shall be taken by a two-
thirds majority of the representatives entitled to attend the meetings of the Committee.

Ifthe Committee of Ministers is of the opinion that a High Contracting Party has refused to comply
with a final decision in a case to which it is a party, it may, after giving notice to the Party
concerned, by a decision adopted by a two-thirds majority of the representatives authorized to
attend the meetings of the Committee, refer to the Court the question of the failure of that Party to
comply with its obligation under paragraph 1.

If the Court finds that there has been a violation of paragraph 1, it shall refer the case to the
Committee of Ministers to consider the measures to be taken. If the Court finds that there has been
no violation of paragraph 1, it shall refer the case to the Committee of Ministers for a decision
terminating its examination.

4-) NON-IMPLEMENTATION OF THE DECISION AND ITS EFFECTS:

4.1. Freedom of Expression:

The failure to implement ECHR judgments against journalists, academics and human rights
defenders has led to increased pressure on freedom of expression in Turkey.

4.2. Right to a Fair Trial:

Non-implementation of judgments of violation of the right to a fair trial issued against many people
prosecuted under FETO/PDY investigations.

4.3. Property Rights:

Failure to implement ECHR rulings on violations of the right to property.



4.4 Prohibition of Ill-Treatment:

Non-implementation of judgments on allegations of ill-treatment by security forces and prison
staff.

S-)SOME EXAMPLES OF NON-IMPLEMENTATION OF THE EHM
JUDGMENTS IN TURKEY:

In 2020, despite the ECHR ruling to release journalist Ahmet Altan for violations of freedom of
expression, Altan's release has been delayed. 3-*

In 2018, although the ECHR ruled that teacher Ayse Celik should have been acquitted due to a
violation of her right to a fair trial, her sentence was carried out. °

In 2021, the ECHR ruled that the property rights of Greek Cypriot citizens whose property was
confiscated during the Cyprus Peace Operation were violated, but Turkey refused to implement
these judgments.

In 2019, the ECHR found that protesters detained during the Gezi Park protests were ill- treated
and convicted Turkey. However, these judgments have not been implemented. ’

In 2019, the ECHR ruled that the detention of businessman Osman Kavala violated Articles 5.1,
5.4 and 18 of the European Convention on Human Rights (ECHR), and ordered his immediate
release. However, Osman Kavala was re-arrested on the same charges from which he was
previously released, preventing the implementation of this ECHR ruling. 8

In 2020, Turkey ordered the immediate release of Selahattin Demirtas, leader of the opposition
political party (HDP), on the grounds that "the lengthy pre-trial detention and terrorism-related
charges based on evidence of his political speeches contravene the European Convention on
Human Rights", but Turkey has not yet implemented this decision. °

In 2023, the ECHR ruled against Turkey in the Yal¢inkaya judgment that educational and social
activities, membership of associations and trade unions, and the use of communication programs
cannot be criminalized, but with the encouragement of not implementing the judgments, such
activities are defined as crimes and operations continue. Most recently, on May 7, 2024, an arbitrary
'terror' operation was carried out in Istanbul in serious violation of national and international law.
The operation, conducted by the Istanbul prosecutor's office and police, specifically targeted
young female students and their families. Of the 48 detainees, 16 were girls between the ages of
13 and 18. The vast majority of those detained faced terrorism-related charges for their educational
and social activities. '




6-) STATISTICS ON NON-IMPLEMENTATION OF DECISIONS:

According to the Council of Europe, more than 70% of the freedom of expression violation
judgments against Turkey in 2023 were not implemented. !!

Between 2019 and 2023, 65% of the judgments issued in Turkey for violations of the right to a fair
trial were not implemented. '2

According to the Council of Europe's 2022 report, Turkey has not implemented 80% of judgments
on property rights violations.'?

Between 2018 and 2023, 60% of the judgments on the prohibition of ill-treatment were not
implemented by Turkey. '#

7-) CONCLUSION :

Turkey's failure to implement ECHR judgments causes serious human rights problems at both
national and international levels. Addressing this problem requires legal and institutional reforms,
strong political will and international cooperation. As a state party to the ECHR, Turkey must
fulfill its obligation to implement ECHR judgments and ensure respect for human rights and the
rule of law.

8- ) RECOMMENTADIONS:

The problem of non-implementation of the judgments of the European Court of Human Rights in
domestic law leads to a rapid increase in human rights violations. The following recommendations
are suggested for the solution of this problem.

8.1. Legal and Institutional Reforms:

In order to effectively implement ECtR judgments, judicial independence needs to be
strengthened, human rights training needs to be increased and monitoring mechanisms need to be
activated. It is of utmost importance that judicial reform packages in this direction are
implemented decisively and ECHR judgments are reflected in domestic law in an effective
manner.

8.2.Political Will:

Government authorities and state institutions should take decisive steps to respect human rights and
comply with international obligations. In particular, the authorities' observance of the rule of law
in their statements on ECHR judgments will discourage the encouragement of non-
implementation of judgments. The establishment of an independent oversight body to monitor the
implementation of ECHR judgments and a timetable for the execution of judgments would also
contribute to solving the problem.

8.3.Civil Society and International Cooperation:

Cooperation with civil society organizations and international human rights organizations should
be established to monitor the implementation of ECHR judgments and raise awareness on this
issue. Funding should be provided and capacity building trainings should be organized for civil
society organizations to monitor the implementation of ECHR judgments.
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